Board of Conirol Meeting Minutes - October 2005

President Jerry Taylor convened the
special meeting of the Board of Control
on Friday, October 21, 2005 at 11:00 a.m.
All Board members were present except
Sally Haeberle. Also present were Com-
missioner Brigid DeVries, Assistant Com-
missioners Larry Boucher, Julian Tackett
and Roland Williams, Director of Promo-
tions and Media Relations Butch Cope,
Fundraising Consultant Ken Tippett and
Office Manager Darlene Koszenski. Ted
Martin, KHSAA Legal Counsel was also
present.

Jeff Perkins provided a moment of
reflection.

L.V, McGinty led the Pledge of Alie-
giance.

President Taylor stated for the record
that seventeen out of eighieen Board
members were present, and that ten
votes were needed to pass any eligibility
motions. He then asked to suspend the
order of the agenda, and go to the Execu-
tive Committee items and vote on the ac-
tion reiated to proposals first, The order
was suspended without objection.

A motion was made by Gary Dear-
born, seconded by Steve Parker, to send
Proposal 20 to the Kentucky Board of

~ Education without being endorsed for

implementation at this time. The motion
passed 9-7 with one recusal.
Steve Parker made a motion, sec-

" onded by Gary Dearborn, for the staff to

devetop a full impact review prior to the
November 16-17, 2005 Board meeting
on why Proposal 20 was not endorsed.
The motion failed 7-8 with two recusals.

It was suggested that a group of pub-
lic and non—publlc administrators meet
before the November Board meeting
to continue working an a resoclution re-
garding territory, financial aid and below
grade nine parlicipation. The Commis-
sioner indicated she would follow up on
this request.

A moticn was made by Paul Dotson,
seconded by Jeff Schiosser, to fable Fro-

posal 3 untll legal ramifications can be
clasified, including grandfathering stu-
denis aiready in the system. The motion
passed 160-6 with one recusal.

A motion was made by Lonnie Burgett,
seconded by Paul Dotson, to endorse
Proposal 13 for implementation by the
KIDE. The motion passed.unanimoushy.

A motion was made by Paul Botson,
seconded by Donna Wear, to endorse
Proposal 14 for implementation by the
KDE. The motion passed uranimousty.

A motion was made by Bob Stewart,
secended by Jim Sexton, to endorse Pro-
posal 17 for implementation by the KDE
with a 2006-07 implementation date. The
motion passed unanimously.

A motion was made by Ozz Jackson,
seconded by L.V, McGinty, to endorse
Proposal 18 for implementation by the
KDE. The motion passed unanimously.

A motion was made by Chuck Brough-
ton, seconded by L.V. McGinty, to en-
dorse Proposal 19 for 1mplementatlon
by the KDE. The motion passed unani-
mously.

The Board of Control then considered
the following appeals in compliance with
the KHSAA Due Process Procedure:
Case #, Bylaw, H. O. Recommend
Board Motion, Board, Second, Vote
YINIR, Status
968, 6, ELIGIBLE
Uphold (Perkins), Schaeider, 16-1
Eligible
970, 4, ELIGIBLE
Overturn {McGinty), Perkins, 15-2
Ineligible-A
974, 6, ELIGIBLE
Uphold (Perkins), Schneider, 16-1
Eligible '

989, 6, ELIGIBLE

Overturn (Dotson), Dearhorn, 16-1
Ineligible-B

971, 8, INELIGIBLE

Upheld (McGinty), Dotson, 15-0-2
(Perkins-Wear), ineligible

972, 8, INELIGIBLE

Uphold (Dotson), Burgett, 10-5-1
(Barren), Ineligible

975, 6, INELIGIBLE

Uphold (Dearborn), Botson, 17-0
ineligible o

978, 6, INELIGIBLE

Uphold (McGinty), Stewart, 16-1
ineligibie

980, 6, INELIGIBLE

Overturn (McGinty), Dotson, 15-1-1
(Jackson), Eligible-C

981, 8, INELIGIBLE

{phold (Bearborn}, Hardin, 16-0-1
(Perkins), Ineligible

888, 6, INELIGIBLE

Uphold (Jackson), Burgett, 16-0-1-
{Dotson) ineligible

969, B, INELIGIBLE (EXCEPTIONS)
Uphold {Dearborn), Dotson, 17-0
Ineligible

976, 6, INELIGIBLE (EXCEPTIONS)
Uphold {Jackson), Burgeit, 16-0-1
(Dotson), ineligible

879, 6, INELIGIBLE {EXCEPTIONS}
Uphaold (Taylor}, Broughton, 17-0
Ineligible

990, 6, INELIGIBLE (EXCEFTIONS)
Uphold {(Dearborn), Dotson, 17-0
ineligible

A-Findings of Fact-Case #970

1. The Board adopts only the Findings
of Fact in the Hearing Officer’s Recom-
mended Order. The Board reaches a
different conclusion from the Findings
of Fact because they do not establish
grounds for a waiver of Bylaw 4, Section
1 ("Bylaw 4"}

Conclusions of Law

Based on the record, the Board con-
cludes as follows:

1. The student is ineligible under Bylaw
4 hecause he has had a potentiat of four
consecutive calendar years of eligibllity
affer being prormoted from grade eight to
grade nine.

2. Under Bylaw 4, Section t(b), eligibil-
ity after the fourth consecutive caiendar
year of high school may be aliowed “in
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the case were it has been documented
by the attending physician, Principal and
Superintendent that severe illness or inju-
ry has prevented the student from receiv-
ing necessary education services and the
right to an education has therefore been
impacted rather than simply the loss of
athletic privilege.” The rationales for this

* limited exception arg set forth in Case

Situation BL-4-1. 1t provides that:

Case Bi-4-1- |s there a hasic philoso-
phy and reason for Bylaw 4 and a limit on
semesters?

A maximum participation requirement:
promotes timely progress toward gradu-
ation by discouraging students from de-
laying or interrupting their high school
education;
disallows students to enroll for one se-
mester each school year to increase ath-
letic ability and skill;
diminishes risks stemming from unequal
competition;
places emphasis on the academic mis-
sion of the school;
promotes harmony and fair competition
among member schools by maintaining
equality of eligibility affording each stu-
dent the same number of semesters of
athletic eligibility; .
increases the number of students who
wilt have an opportunity to participate in
interscholastic athietics;
is conductive to the prevention of red-
shirting;
helps avoid exploitation by coaches or
boosters who otherwise might seek to
obtain transfers or {0 delay a student's
normal progress through school; and
prevents displacement of younger stu-
dent-athletes by oider students wishing to
exiend unfairly their high school careers.
Without a clearly defined limit, avenues
remain open for red-shirting, deception,
tegal maneuvering, and other athletics-
driven metivations for a student to remain
in school rather than proceeding on intc
coltege or into the work force thereby de-
nying the participation of a student who is
otherwise “next in {ine" to play.

In this case, there is no evidence in
the record “that severe iliness or injury
has prevented the student from receiving
necessary education services and the
right fo an education has therefore been
impacted rather than simply the loss of
athietic privilege.” Thus, the student does
not meet the exception to Bylaw 4.

3. Contrary to the Hearing Officer’s con-

clusion, the evidence did not show that
the student should be granted a waiver
under the Due Process Procedure, The
standard for a waiver under the Due Pro-
cess Procedure is that strict application
of Bylaw 4 must be unfair to the student-
athiete and the circumstances creating
the ineligibility must be clearly beyond
the control of the parties involved. Here,
the parties made a voluntary decision to
have the student repeat his sighth grade
year despite being promoted by the
school from grade eight. This decision
was based on a subjective belief by the
student's mother that he was not ready
to be promoted. A waiver under these cir-
cumstances would set a dangerous prec-
edent and open the door to the harms
that Bylaw 4 is designed to prevent and
deter.
B-Findings of Fact-Case #5808
1. The Board incorporates by reference
the Findings of Fact as contained in the
Hearing Officer’s Recommended Order.
The Board reaches Different Conclusions
of Law, however, from those same Find-
ings of Fact.
Conclusions of Law

Based on the entire record, the Board
concludes that the application of Bylaw
6, Section 1 {Bytaw 6”) should not be
waived for the following reasens:
1. The student's transfer is subject to By~
law 6 because she participated in varsity
sports at the gending school after enroll-
ing in grade nine and then transferred to
the receiving scheol.
2. As conciuded by the Hearing Officer,
the student's transfer did not meet any
enumerated exception to Bylaw 6.
3. Contrary to the Hearing Officer’s con-
clusion, the evidence did not show that
the student should be granted a waijver
under the Due Process Procedure. The
standard for a waiver under the Due Pro-
cess Procedure s that strict application
of Bylaw 6 must be unfair to the sfudent-
athlete and the circumstances creating
the inefigibility must be ciearly beyond
the control of the parties involved. While
the incident causing the student to at-
tend the sending school in her ninth
grade year may have been beyond the
parties’ control, the transfer to the receiv-
ing school was entirely within the parties’
control. Indeed, the evidence shows that
the transfer to the receiving school was
allegedly made because of a subjective
belief that the receiving school is a bet-

ter academic fit for the student than the
sending school. Thus, the Hearing Cfficer
applied an improper standard and the
evidence does not show that a waiver
should be granted.

4. Further, strict application of Bylaw & is
not unfair to the student. She may receive
her education services at the receiving
school and, provided she completes the
one-year period of ineligibility under By-
law 6 and is eligible under all other By-
laws, she will be ligible to participate
during her junior and senior years of high
school, .

5. While the Hearing Officer found that
there was no apparent attempt to cir-
cumvent the rules and gain any athletic
advantage, proof of these things are not
grounds for a walver of Bylaw 6. Although
the primary purposes of Bylaw & are to
prevent and deter recruiting and ath-
letically motivated transfers, fack of evi-
dence of these dangers is not a ground
to waive the application of Bylaw 6. The
KHSAA mamber schools have adopted
and the Kentucky courts have approved
an objective standard to govern transfers
in Kentucky. See Kentucky High Schoal
Athletic Ass'n v. Hopkins Co. Bd of Educ.,
552 S.W.2d 685, 687 (Ky. App. 1977}
{upholding application of Bylaw 6 to a
transfer despite finding that there was no
recruiting and the transfer was not athleti-
caily motivated). An objective standard is
necessary because the inherent adminis-
trative and other difficulties make it often
impossible to make & subjective deter-
mination in the numerous iransfers pro-
cessed each year. Indeed, around 1,000

| transfers are processed by the Commis-

sioner each year, If transfers were only
precluded when there was evidence of
recruiting or athietic-motivation, then By-
law 6 would be subject to abuse and stu-
dents would be transferring anytime and
anywhere. While the member schools of
the KHSAA are not preventing a trans-
fer for subjective personal reasons, they
have decided that the student should sit
out one year of interscholastic athletics.
Thus, aithough there is no evidence that
the student transferred due to recruiting
or was otherwise athietically motivated,
Bylaw 6 still applies to her transfer.
C-Findings of Fact-Case #9580

1. The KHSAA Board incorporates by ref-
erence the Findings of Fact in the Hear-
ing Officer's recommended order.
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Conclusions of Law

Based on the entire record, the K-
SAA Board concludes as follows:
1. The student’s transfer is subject fo By~
law 6, Section 1 {"Bylaw 6") because he
pammpated in varsity sports at the send-
ing school and transferred to the receiv-
ing school,
2. The evidence shows that the student's
transfer meets the Bona Fide Change of
Residence exception to Bylaw 6.

A motion was made by Mike Barren,
secondad by Jeff Schlosser, to go into

Executive Session to discuss current and
pending litigation. The motion passed
unanimously. A maotion was made by L.V,
McGinty, seconded by Gary Dearborn, to
come out of Executive Session, The mo-
tion passed unanimously. No action was
taken during Executive Session.

A motion was made by Gary Dearborn,
seconded by Paul Dotson, to approve the
dates for the November 16-17, 2005 reg-
ular Board of Control meeting. The mo-
tion passed 14-3.

Assistant Comm:ssmneyfﬂan Tackett

()( )z/é-//{L/

5 4“-30 OJ

gave an update on the status of the new
carpet, painting and office re-configura-
tion, Everything should be completed by
the end of Novernber,

it was decided to jeave the Board
and Staff mileage reimbursement rate at
.37¢ for the time being. The state raised
their reimbursement to .42¢ on October 1
through December 31, 2005,

There being no further business, a
motion to adjourn was made by L.V. Mo-
Ginty, seconded by Paul Dotson, and.
passed unanimously. The meeting ad-
Journed at 1:10 p.m.




